Codification of the common law serves the primary values of coherency, clarity, and, perhaps most important of all, consistency in the treatment of litigants. The Uniform Commercial Code' has been at least moderately successful if judged by these values. 2 Despite its shortcomings, 3 the UCC has effectively contributed to the clarity and consistency of commercial dealings in the United States. 4 Indeed, a number of the Code's weaknesses result in large part from the drafters' understandable lack of prescience. 5 One of the most evident, and now essentially unnecessary, examples of this problem is the proof rules that
govern litigation under the UCC.6 The UCC approach to the rules governing proof of facts at trial is remarkably casual, indeed almost haphazard. There are no general provisions constructing the evidentiary relationships of the parties, and the UCC's specific rules are insufficient to provide guidance on a host of significant and recurring problems. Predictably, the result has been that the goals of consistency and clarity in commercial law have not been achieved in the important area of evidentiary proof rules. This situation is now, however, amenable to change. Recent scholarship has illuminated the process-of-proof area and has made it possible to construct a straightforward and not unduly complex provision that would bring clarity and consistency to the UCC proof rules. This article proposes such a provision.
The article begins with a brief discussion of the appropriate analytical framework of proof rules, 7 and then addresses the UCC's shortcomings in this regard. 8 The article then presents a proposed addition to the UCC that would remedy these shortcomings and improve courts' treatment of burdens of proof in commercial cases. 9 Finally, to demonstrate the proposal's utility, the article rigorously applies the proposal to one significant problem within Article 2 of the Code. 10 I. THE ANALYTICAL FRAMEWORK When the UCC was being drafted, a number of the rules governing proof of facts at trial were well understood. Explicit allocations of burdens of production and persuasion were unambiguous and the basic nature of judicial comment on the evidence was adequately perceived.' Other rules, however, were plagued by considerable confusion. For example, the nature of instructions on inferences and presumptions was ambiguous. It was not clear whether an instruction on an inference was like a comment on the evidence or whether it 6. For discussions of other evidentiary issues relevant to the UCC, see Britton 9. See infra Section III. 10. See infra Section IV. 11. A contemporary debate is emerging as to the nature and appropriate contours of judicial That parties to litigation bear burdens of persuasion on various material issues is presently well known and widely accepted. 24 What is more problematic is the standard of proof that a party bearing a burden of persuasion must satisfy. In civil litigation, that standard is normally a preponderance of the evidence, but occasionally courts impose higher 5 or lower 26 standards. A comprehensive treatment of proof rules must define the appropriate standard.
Similarly, proof rules should either indicate who has the burden of persuasion, or at least provide a means of rationally answering that question. In the United States, plaintiffs and moving parties normally bear the burden of persuasion on all necessary issues. A major departure from that norm, however, is the affirmative defense. 27 A set of comprehensive proof rules, constructed to provide clarity and encourage consistency, should articulate both the rule and its exceptions.
Parties are also said to bear burdens of production independently of burdens of persuasion, as though each were a separate entity in need of regulation. 28 In a pragmatic sense, separate analysis of these burdens is sometimes warranted. The party with the burden of production must adduce sufficient evidence on an issue to raise a jury question, or, in other words, to avoid a directed verdict. 29 But a directed verdict is avoided when the trier of fact could find for either party. Thus, as Professor McNaughton accurately notes, 30 burdens of production are functions of, and are derived from, burdens of persuasion. Nonetheless, it is occasionally useful to allocate a burden of production to one party and the underlying burden of persuasion to another. 31 Accordingly, a complete set of proof rules should indicate when, if ever, a separation between a burden of production and the underlying burden 31. Allocation of burdens to separate parties has more to commend it in criminal cases than in civil cases. As discussed infra at note 82, most of the reasons for manipulating burdens of production in civil cases are either unconvincing or can be satisfied in other ways. In criminal cases, however, constitutional constraints permit less judicial control of the proof process, thus making allocations of burdens of production, which is allowed in some circumstances, more appealing. For example, there is generally limited discovery in criminal cases. To compensate in part for this, burdens of producing evidence of defenses may be allocated to defendants.
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of persuasion should occur, and should specify the level of persuasion needed to meet a burden of production.
In addition to rules of pleading and assignments of burdens of persuasion, the third general method of affecting the proof process is through judicial comment on the evidence. The trial judge presumably can influence jury deliberations by explaining to the jury his perceptions of the evidence. 32 If the judge exercises this power he can, in turn, influence the parties' presentation of evidence. If, for example, a party knows that the judge will inform the jury that evidence A is not highly probative of issue B, then the party will likely introduce additional evidence or argument to demonstrate that A is more probative of B in this case than in the normal case. Thus, a thorough set of proof rules should indicate whether, and to what extent, trial judges will be permitted to comment on the evidence. 33 Occasionally, trial judges also inject themselves into the fact finding process by instructing juries on inferences and presumptions. Properly understood, however, such instructions involve the application of one of the evidentiary devices previously discussed. For example, the debate over whether the "bursting bubble" theory is the "correct" model of presumptions or whether presumptions have "a greater effect," is simply an argument over whether a burden of production should be allocated to a certain party-as the "bursting bubble" theory does-or whether a burden of persuasion should be allocated insteadthus giving a presumption "a greater effect." 34 Other instructions on presumptions and inferences are only obscure and obfuscating comments on the evidence. These instructions come in many forms, but can be reduced to a limited number of generic types that vary primarily in their ability to confuse. A judge employing these instructions tells the jury that: 1) "from evidence A, you may infer, or presume, B," 2) "if you find A to be true, the law presumes, or permits a presumption of, B, but the burden of persuasion on B does not shift," or 3) "if you find A, that gives rise to a presumption of B that 32. This is an empirical question, to be sure.
33.
Commercial litigation seems an especially appropriate place for judicial comment, as we discuss infra at note 93 and accompanying text.
34. Allen, supra note 13, at 849-53, 860-62. For example, assume a buyer seeks to avoid a price modification of a contract with a seller on the basis of duress, and because of the material nature of the price increase, the court raises a presumption of coercion. Under the "bursting bubble" theory the presumption would disappear if the seller introduces evidence sufficient to sustain a finding that there was no duress. In other words, the effect of the presumption would be to allocate the burden of production on the issue of duress to the seller. But a presumption with "a greater effect" would shift the burden of persuasion to the seller to show the absence of coercion so that if the evidence was in equipoise, the buyer's contention of duress would be sustained. See also infra Section IV.
[Vol. 1984:92 is to be weighed as evidence of B." ' 35 If taken literally, these instructions are either gibberish or seriously misleading. For example, by stating that something is "evidence" of some proposition when in fact it is not, such instructions allow the jury to react in any way it chooses. 36 But, of course, these instructions are not to be taken literally. Jurors are not supposed to puzzle over the mysticism of how "presumptions" transform into "evidence"; instead, they are supposed to understand that, if A is true, B is also likely to be true. Similarly, each of the other forms of inference and presumption instructions is designed to encourage the jury to find that B is true if it finds that A is true. In this context, however, "encouragement" means:
that the judge has indicated to the jury, with the hope of influencing it, the legislature's or his own perception of the relationship between the facts proven at trial and the existence of the presumed fact. The judge might do this when he feared that the jury might fail to perceive or appreciate the relationship, and thus would be likely to reach what the judge thinks to be an erroneous result. Consequently, the instruction would be designed to guide a decisionmaker who did not perceive the relationship towards the same understanding as one who did. The effect of these instructions, then, is to modify the jury's inferential process by enhancing the impact of fact A. That effect is functionally indistinguishable from the effect of a judicial comment on the strength of the evidence.
37
Unlike comment on the evidence, however, these instructions fail to provide the jury with any basis for rationally determining the extent to which it should be influenced by the judge's "encouragement." Explicit comment on the evidence aids the jury by informing its members of the possible relationships among the facts, while inference and presumption instructions merely direct the jury's attention, without elaboration, to a permissible outcome. The jury is told that it "may" draw an inference, but it is given no reason for or against doing so.
Although instructions on presumptions and inferences promote an irrational decisionmaking process, 38 they do have one advantage: they permit the jury to be "encouraged" to a particular result while prohibiting the judge from expressing his personal views. Indeed, it was probably for that reason that such instructions arose. Reducing the judge's personal input restricts the most problematic component of comment on the evidence-the personal, idiosyncratic views of a perceived 35. Allen, supra note 22, at 332-33.
36. Id at 332-38. 37. Id at 335 (footnote omitted). 38. See id at 335-36.
Vol. 1984:92]
elite 3 9 -while allowing the jury some guidance. 40 Therefore, whether the positive effects of such instructions outweigh their potential for arbitrariness and irrationality, and whether there is a more desirable solution, are issues that must be considered in the context of a set of comprehensive proof rules for the UCC.
In summary, then, a comprehensive set of proof rules would establish who must bear the burden of pleading, of persuasion, and of producing evidence, and would define the appropriate contours of judicial comment on the evidence. Unfortunately, the very little the UCC does accomplish in this regard is often obscured by either the official commentary, which often seems to contradict the statutory language, or the apparently inconsistent usage of terms and phrases in the Code itself. These shortcomings of the UCC result in less than ideal Code interpretation, and highlight the need for a clarifying provision.
II. THE UCC's PROOF RULES AND THEIR SHORTCOMINGS
The Uniform Commercial Code contains two general evidentiary provisions. Section 1-201(8) defines "burden of establishing" as "the burden of persuading the triers of fact that the existence of the fact is more probable than its non-existence." Section 1-201(31) defines "presumption" or "presumed" to mean "that the trier of fact must find the existence of the fact presumed unless and until evidence is introduced which would support a finding of its non-existence." Looking beyond the Code's choice of language, these two sections are analytically quite simple. Section 1-201(8) refers to the allocation of a burden of persuasion, and section 1-201(31) to the allocation of a burden of production. Indeed, had the Code drafters stopped at this point, the Code's approach to proof problems, if liberally interpreted, would have been nearly adequate. The Code could have been interpreted to place on plaintiffs and moving parties the burdens of production and persuasion on all issues-the normal rule-unless it specifically allocated one or the other burden by using the terminology of either section 1-201(8) or 1-201(31). Trial judges could then have determined pleading requirements and the scope of their authority to comment on the evidence by referring to their jurisdiction's procedural law. This approach would have sharply reduced the inconsistency among states on these issues. Unfortunately, the Code drafters confused matters by ignoring these definitions in favor of undefined terms. 40. Allen, supra note 22, at 335-36.
[Vol. 1984:92 For example, section 4-201 provides that for a certain time period, "unless a contrary intent clearly appears," 4 ' a collecting bank is the agent of the owner of any item, and any settlement given for the item is provisional. This section apparently provides that a person wishing to rely on "a contrary intent" would have to satisfy a burden of persuasion higher than a preponderance of the evidence. 42 But, if this is what the drafters had in mind, why did they not use the phrase "burden of establishing," modified to reflect the higher level of persuasion? Moreover, if section 4-201 is designed to allocate a burden of persuasion, why does the commentary describe it as creating a presumption, 43 when that term has been defined to mean the allocation of a burden of production? Why did the drafters not rely on their own statutory language? 44 The Code fails to use defined terms in favor of undefined terms at other places as well. For example, the UCC uses the phrase "prima facie" and the participle "shown" 4 5 but does not define them. 46 According to normal canons of statutory construction, these terms should mean something other than "burden of establishing" or "presume" because the code defines those words. Nonetheless, it is difficult to see what other meanings "prima facie" or "shown" would have since, as we have demonstrated, there are no other pertinent evidentiary issues apart from allocations of burdens of persuasion or production. Moreover, because the Code uses and discusses "prima facie" at various places as an allocation of a burden of production, 47 as an allocation of a burden of persuasion, 48 and as a condition to the admissibility of evidence, 49 the defined phrase to which these undefined terms refer is 45. U.C.C. § 3-307(3) ("after it is shown that a defense exists"). unclear. The result, of course, is that the Code and its commentary create confusion and ambiguity.
Even if the drafters had avoided using undefined terms, ambiguity sufficient to warrant a clarifying provision can be found in the Code's omissions. Although sections 1-201(8) and 1-201(31) set forth the burdens of production and persuasion, there is no provision describing how these should be allocated. Moreover, the Code neither provides a general pleading rule nor any guidance as to the conditions under which judicial comment on the evidence is appropriate. In light of these shortcomings, it is not surprising that the cases interpreting the proof rules of the UCC have been unable to advance the Code's goal "to make uniform the law among the various jurisdictions. ' 50 The following examples illustrate the Code's failures in this area.
Section 3-307(1) provides a specific pleading requirement concerning the validity of signatures. 51 The section has been interpreted to require anything from a sworn plea, to a specific denial, to a plea that makes it clear what the defense isA 2 In a matter as mundane as pleading requirements, there is little sense in not clearly defining each party's obligations. This is especially true where, as here, failure to abide by a mundane but unnecessarily complicated requirement can result in the dismissal of a case.
Section 3-307 also illustrates the Code's problematic use of burdens of production. The proper method of allocating a burden of production under the Code is by creating a "presumption" of the negative of the fact to be proved. For example, by creating a "presumption" of genuineness, section 3-307(l)(b) allocates the burden of producing evidence of the lack of genuineness of a signature to the party asserting lack of genuineness. This "presumption" should require that the signature be considered genuine until sufficient evidence to support a finding to the contrary is adduced. This, of course, is what is meant by a burden of production.
Notwithstanding the analytical simplicity of the concepts, the courts have provided varying views of the strength of the evidence needed to overcome the presumption of genuineness in section 3-307(l)(b). These views range from a requirement to adduce some evi-
U.C.C. § 1-102(2)(c) (1978).
51. "Unless specifically denied in the pleadings each signature on an instrument is admitted." [Vol. 1984:92 dence tending to prove each element of forgery 53 to a requirement that the evidence be sufficient to permit a finding of lack of genuineness. 5 4 Thus, the current Code provisions spawn a needless lack of consistency by employing the label "presumption" to refer to the rather simple idea of allocating a burden of production. 55 The alternative is to remove the "presumption" language and to provide directly for the desired procedural effect.
56
Examples abound of the difficulties resulting from the Code's ambiguous treatment of affirmative defenses. The Code could be interpreted to limit affirmative defenses to those situations where a "burden of establishing" a fact has been explicitly set forth, but that has not occurred. The courts instead have felt free to develop affirmative defenses, and thus to allocate burdens of persuasion, unconstrained by the implied limitation of section 1-201(8). A good example of this dynamic is the area of breach of warranty in Article 2 of the Code.
Article 2 provides detailed provisions concerning warranties, 5 7 but it fails to allocate the burden of proof. As a result, courts have structured the evidentiary relationships in varying ways. 5 8 For example, some courts have allocated to the buyer the burden of persuasion as to the propriety of his use of warranted goods, 59 whereas other courts have found that a "charge of improper conduct against the [buyer] is one which must be affirmatively proved. '60 Another court placed on the seller the burden of persuading the trier of fact that the buyer failed to notify him of a defect as required by section 2-607(3)(a), 6 945, 947 (1976) (seller can waive objection of buyer's failure to plead and prove the statutory requirement of notice by failing to raise it at or before pre-trial conference).
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seller of the breach. 62 In none of these cases did the court focus serious attention on the parties' formal position as plaintiffs or defendants.
Undoubtedly, the reason for these differing results in warranty cases 63 is the Code's failure to specify more carefully the evidentiary relationships of the parties. What is needed is some rational basis for allocating burdens of persuasion.
Yet another manifestation of this problem is the practice of some courts of requiring a very high level of proof to establish certain defenses. 64 Despite the wisdom of the results in some of these cases, the ad hoc nature of this practice makes it objectionable to the extent that the Code is designed to bring uniformity to the law.
The cases employing the Code's definition of "presumption" reflect the problems wrought by the drafters' decision to employ the "presumption" terminology. First, courts often create presumptions independently of the Code's provisions. 65 turns a burden of production into a bastardized pleading rule, 66 a burden of persuasion, 67 an affirmative defense, 6 8 or even a burden of persuasion with an abnormally high standard of persuasion. 69 Judges also involve themselves in the deliberative process of the jury. Through comment on the evidence-presented in its standard forms, 70 including the use of "presumptions" as "evidence" 7 1 -and through other techniques not employing explicit judicial comment, judges attempt to influence the outcome of cases so that the result is consistent with their appraisals of the evidence. It is not unusual, for example, for judges to use special verdicts in commercial litigation; this procedural strategy has the capacity to influence jury verdicts by guiding the deliberative process. 72 Moreover, judges also appear quite willing to take questions away from the jury either by deciding relevant facts themselves and consequently declining to instruct on relevant issues 73 or by issuing peremptory instructions. 74 Trial courts may also 66. It is "bastardized" in the sense that a middle ground between a pure pleading requirement and a burden of production is being constructed. create or employ "presumptions" designed to encourage outcomes consistent with their assessment of probabilities. 75 And, on occasion, appellate judges also replace a jury's judgment with their own. 76 Although it is impossible -to be certain, our impression is that judges are more willing to interfere with the jury in commercial litigation than in many other kinds of litigation. There may be good reasons for doing so. First, the complexity of commercial litigation certainly makes a judge's desire to facilitate jury decisionmaking understandable. Second, modem judges are typically better attuned than a jury to the requirements of the Code and, perhaps more importantly, to the demands and customary practices of commercial dealings. Finally, the Code itself encourages judicial participation by assigning to the judge such questions of fact as unconscionability, 7 7 thereby suggesting that under the UCC judges are considered the more competent fact finders as to certain aspects of commercial litigation. 78 Regardless of the wisdom of letting judges affect the jury's deliberative process, certain difficulties appear in the examples discussed above. Typically, a judge's exercise of any of these methods of influencing jury deliberations appears to be ad hoc and standardless, and this raises a concern that litigants might be treated inconsistently. Similarly, employing presumptive language in order to encourage a particular result is likely to yield inconsistent results. The motivating factor in such cases is the judge's perception of what constitutes the most probable set of facts deducible from the evidence. The jury, however, will rarely be informed of that; it will be instructed only that, if certain facts are true, it can presume other facts. As a result, different juries will interpret such instructions differently.
The solution to these problems is to eliminate these indirect meth- lieved that judges are better fact finders in commercial litigation, we can effectuate that belief through the directed verdict standard. Similarly, if judges are to be encouraged to educate juries concerning the implications of evidence adduced at trial, a rule governing judicial comment on the evidence can define the limits of that educational effort. Our proposal endeavors to make explicit the standards that judges should employ to decide when and how to guide the jury in commercial litigation.
III. A PROPOSED AMENDMENT TO THE CODE
The Uniform Commercial Code addresses only a small portion of the proof rules relevant to litigation. Failing as it does to provide for the entire range, what it does provide is virtually useless. Surprisingly, however, a fairly compact provision can address the range of relevant proof rules. We suggest the following addition to the UCC:
Section 1-210. Rules Governing the Proof of Facts at Trial.
(1) Definitions (a) A burden of production is a requirement that a party produce sufficient evidence on an issue to avoid a directed verdict on that issue. The phrases "to presume" or "prima facie case," and any derivations thereof, shall be interpreted to refer to a burden of production, unless expressly provided otherwise.
(b) A burden of persuasion is a requirement that a party convince the finder of fact to a previously specified level of certainty of the truth of an issue. The phrases "to establish" or "to show" and any derivations thereof shall be interpreted to refer to a burden of persuasion, unless expressly provided otherwise.
(2) General Provisions (a) Pleading. Unless expressly provided otherwise, all pleading matters shall be governed by the Rules [or Code] of Civil Procedure.
(b) Burden of Production and Persuasion. Unless expressly provided otherwise or unless the interests of justice clearly require otherwise, plaintiffs and moving parties shall bear the burden of production and persuasion on all contested issues. The justification for any judicial exception must be specifically provided by the trial court and is subject to review on appeal. A question of fact upon which allocation of a burden of production or persuasion is conditioned shall be decided by the court for the purpose of allocating the burden of production or persuasion.
(c) Standard of Persuasion. Unless expressly provided otherwise or unless the interests ofjustice clearly require otherwise, a burden of persuasion is satisfied if the party bearing it convinces the fact finder that the existence of the fact is more probable than its nonexistence, and a burden of production is satisfied if the court determines that a reasonable person could so find. The justification for
(d) Peremptory Instruction or Ruling. The trial court may remove an issue from the consideration of the jury if reasonable persons with an understanding of the commercial practices involved would not disagree about the matter.
(e) Order of Proof. The trial court may require the presentation of evidence in the order that it determines would best facilitate the trial process.
(f) Judicial Comment on the Evidence. After the close of the evidence and arguments of counsel, the court may fairly and impartially sum up the evidence or examine the implications of the evidence, or both, for the benefit of the jury. Notice of intended comment shall be provided to counsel, and an opportunity to respond with evidence or argument shall be permitted. Collectively, these provisions provide for the rational exercise of every power necessary to the structuring of the proof process at trial. To be sure, they also reflect certain value judgments that we reveal below. The advantages of these provisions will be explained in the context of the following discussion of each subsection.
Section 1-210(l)(a) defines "burden of production" as an obligation to produce enough evidence to avoid a directed verdict. If that standard is not met, the issue is decided against the party having the burden. This section also defines the phrases "to presume" and "prima facie case," thereby eliminating ambiguity. The last phrase is an escape clause rendering this section inapplicable when another Code section expressly provides a different meaning.
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To illustrate this section's operation, a Code provision setting forth a "presumption" of fact B if fact A is true would simply mean that the party opposing fact B would, once A is established, bear a burden of producing evidence to show that B is not true. Similarly, a section specifying that fact C establishes a prima facie case of fact D would simply mean that, if C is established, the question of the existence of D is for the trier of fact to determine. In this connection, as we state in greater detail below, the last sentence of section 1-210(2)(b) directs the court to determine whether fact A or fact C is true, but only for the purpose of determining the allocation of the burden of production.8 0 79. For example, UCC section 1-202 does this by providing for a "presumption" as a means of satisfying authentication requirements.
80. It is also conceivable that other statutes than the UCC would prove relevant to commercial litigation under the UCC. For example, a statute may create a "presumption" of some fact that is relevant to a particular suit arising out of commercial affairs. Moreover, the proof rules we have propounded here are likely to differ from the general proof rules of a state. If so, the conflict could be resolved either by applying the jurisdiction's general proof rules to the particular fact in issue or by applying our proposal to it, nothwithstanding general state practice to the contrary in Section 1-210(l)(b) defines "burden of persuasion" and clearly states that the phrases "to establish" and "to show," and their derivatives, refer to this burden. This section does not define the standard of persuasion, a matter addressed in section 1-210(2)(c), but it does require a standard specified sometime prior to trial. This is to reduce ad hoc manipulation of the burden of persuasion at trial, resulting in greater uniformity among cases, and to ensure that parties will have a clear understanding of their obligations prior to trial. 81 Section 1-210(2)(a) incorporates the pleading rules of a state's rules of civil procedure, unless a Code section expressly provides to the contrary. The reason for this is our view that specialized rules of pleading contribute no particular benefit sufficient to outweigh the costs of consequent increased complexity. Indeed, we view explicit pleading requirements such as section 3-307's specific denial of signatures as creating unnecessary complexity. Because the pre-trial process in civil cases generally provides ample opportunity for both sides to specify the contested issues, our choice is to minimize the uniqueness of commercial litigation by treating it like all other civil actions.
Section 1-210(2)(b) allocates burdens of persuasion and production on all "contested issues" to plaintiffs and moving parties. The section anticipates that the pre-trial process will specify the relevant disputed issues, and then treats the issues uniformly, allowing exceptions only where explicitly provided in the Code and where the courts conclude that the "interests of justice clearly so require." Because the allocation of burdens of production and persuasion can affect the outcome of litigation and the other justifications for manipulating burdens of proof are generally unconvincing, 82 we think the primary responsithe non-UCC context. Our preference is for the latter, but we will not pursue the matter further here.
81. If a burden of persuasion is allocated based on the existence or nonexistence of some other fact, the parties would not know before trial who ultimately will bear the burden. They would know, however, precisely what that determination is to rest on.
82. Allocations of burdens of proof are sometimes based on which party has better access to evidence. It is difficult to see, however, what a shift in a burden of proof will add in this context to discovery devices and sanctions. For example, consider a secured party under Article 9 of the Code who claims priority over another creditor with respect to certain collateral on the theory that the collateral is identifiable proceeds. A court might allocate the evidentiary burdens to that party because of the party's access to bank records, sales receipts, and other evidence concerning whether the security interest is traceable to the proceeds. But modern discovery devices ensure that the competing claimant also has access to that evidence, which suggests that allocation of the burdens should be on other grounds. See also Allen, supra note 21, at 896-97 (suggesting that if sanctions for failing to abide by discovery regulations are inadequate, shifting the burden of production would be futile).
The suggestion that courts should allocate burdens based on a priori assessments of probability is also generally unsatisfactory. Shifting a burden of production will change outcomes Vol. 1984:92] bility for deviating from the normal rule assigning burdens of proof should lie in the legislature. This appears to be especially cogent in the context of a complex statutory scheme that yields little doubt about the legislative competence to adjust the relative positions of classes of litigants. Indeed, we would be content with the normal rule in all cases, absent a contrary Code section. We suspect, however, that the courts would evade such a rule in compelling situations. Thus, to accommodate reality, our proposal both permits the common law allocation of burdens of proof where the need is compelling, and refers to the legislative power to allocate burdens.
When may a court find that there is a compelling need? A number of possibilities come to mind. Compelling need may be found when public policy interests are at stake-when, for example, parties allege fraud or wrongdoing. Need may also be compelling when the normal allocation of burdens, even in conjunction with comment on the evidence, is inadequate to ensure rational decisionmaking. We explore this possibility in greater detail in Section IV. The requirement that judicial exceptions to normal allocation must be specifically articulated is designed to bolster the limited role for common law allocations. The intent here is not to encourage ad hoc determinations by trial courts; instead, it is to allow general common law exceptions to the normal rule for allocating burdens.
The last sentence of section 1-210(2)(b) makes it clear that judges are to decide facts necessary to allocate burdens of proof. Thus, if a fact is relevant both to the litigation and allocation of a burden of proof, the judge decides it only for the latter purpose. The jury would not be informed of that decision unless the judge comments on the evidence. The jury would still decide, applying the burden of proof given it by the judge, 83 whether the fact is true for purposes of resolving the dispute. This eliminates the complex and sometimes unintelligible jury only where a party has virtually no evidence. In such a case, that party will probably lose in any event. Indeed, the most likely class of cases to be affected by a shift in burdens of production are those where neither side has much evidence. It is only here where it makes sense to shift a burden of production to accord with a priori assessments of probability. Similarly, shifting a burden of persuasion theoretically will only affect this same class of cases, plus those cases where the jury is in equipoise, although admittedly juries may employ burdens of persuasion in ways not anticipated by the evidentiary theory.
Disfavoring claims as a basis of allocating burdens of proof falls prey to similar objections. If courts wish to nudge juries toward the correct outcome, normally the most appropriate means is by comment on the evidence. But see infra Section IV.
83. If the preliminary fact determines the allocation of a burden of production, the trial judge would then decide if the burden has been satisfied.
[Vol. 1984:92 instructions that result from the use of presumptions to allocate burdens of proof. 8 4 Section 1-210(2)(c) provides the normal rule that a burden of persuasion is satisfied by a preponderance of the evidence, 5 and that a burden of production is satisfied if the court determines that reasonable persons could find that a fact has been established by a preponderance of the evidence. As in section 1-210(2)(b), however, the courts are authorized to modify the normal rule if "the interests of justice clearly require." It is worth reiterating that this provision is not intended to give the courts authority to engage in ad hoc manipulation of burdens. It is designed, as is section 1-210(2)(b), to permit common law exceptions, but with a view toward treating litigants consistently. Moreover, the section 1-210(1)(b) requirement of a "previously specified" standard of persuasion is relevant here. Thus, courts may modify the normal standards of persuasion, but they must do so prior to trial. Section 1-210(2)(d) provides a standard for removing an issue from the jury that appears to increase judicial authority over the proof process. Section 1-210(2)(c) provides the traditional definition of burden of persuasion that does not qualify "reasonable persons." Section 1-210(2)(d), by contrast, allows the court to dispose of a fact "if reasonable persons with an understanding of the commercial practices involved would not disagree about the matter." This allows the court to bring its expertise to bear in commercial litigation, and that, of course, is the reason for the provision.
This suggestion poses some superficial problems. It appears to structure two different standards of proof, one for the determination of facts and one for peremptory rulings. In this context, one might indeed ask what standard is applied in a trial without a jury. The implication of this section is that the court would view such a case from the perspective of a reasonable person cognizant of commercial dealings. In a jury trial, our judicial system is designed to educate the jury about the relevant context. Thus, if the system works as it is designed to, jurors applying the preponderance standard of section 1-210(2)(c) would also 84 . See Allen, supra note 13, at 867. A remaining point concerns the first sentence's exception for specific code exemptions. The sources of that authority are existing code allocations, such as in section 2-719(3) and prospective amendments of the UCC, although we do not expect frequent examples of the latter. Section 2-719(3) (1978) provides: "Limitation of consequential damages for injury to the person in the case of consumer goods is prima facie unconscionable." Proposed section 1-210(2)(b) makes it clear that in applying section 2-719(3) the statutory allocation controls, as is also the case in section 1-210(2)(c) of our proposal. 
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analyze the facts from the perspective of a person cognizant of commercial affairs. 8 7 If the system does not work correctly, section 1-210(2)(d) authorizes the court to intercede. Thus, the apparent inconsistency between these two sections is not real, and section 1-210(2)(d) merely views burdens of persuasion as they should be viewed-from the perspective of persons who understand commercial transactions.
88
Section 1-210(2)(e) merely reflects the normal authority of the court to structure the presentation of evidence in a way that expedites the trial and ensures a comprehensible presentation of evidence. 8 9 It is included here only to emphasize that trial judges should participate actively in complex litigation. This section would be superfluous in many jurisdictions.
Section 1-210(f) reiterates the common law power of the trial judge to summarize and comment on the evidence. 90 In one sense this proposal is the most problematic because a number of states prohibit judicial summary, comment, or both. 91 One significant effect of such prohibitions, however, has been the creation of numerous methods of avoiding them. Courts use presumptions, instructions on inferences, allocations of burdens of proof, and other artifices to nudge juries towards what judges see as the proper results. Our view is that these techniques should not be used to accomplish indirectly what may be done directly. Direct comment on the evidence, 92 which examines the implications of the evidence for the benefit of the jury, can prevent the arbitrariness and caprice that indirect methods can inject into jury deliberations. Without explicit comment, the trial bench will probably continue to intrude into jury deliberations. Explicit comment on the evidence merely manifests this intrusion in a form more likely to have a rational effect, and in a way that is subject to effective appellate review.
Further encouragement of judicial comment in commercial litigation derives from the judiciary's superior knowledge of commercial affairs. The complexity of commercial litigation, and the expertise of trial judges, make it particularly appropriate for judges to offer their own 87. This, in part, is the impact of instructions that juries must determine if activity is "com- 88. We have chosen not to add to our proposal the analytically related areas of judgments notwithstanding the verdict and judicial notice. Our choice is the pragmatic one that enough is enough for now. reasoned examination of the implications of the evidence for the benefit of the jury. 93 We recognize that this proposal rests upon policy and empirical
judgments that are open to dispute, and we certainly do not pretend to resolve these matters. Nonetheless, one fact strikes us as crucial. The courts have, on their own and with the approval of the legislature, traditionally exercised substantial control over the process of commercial litigation. We do not think that this is likely to change, and thus we prefer to see it done in a way that minimizes the unfortunate consequences of indirect judicial intervention. 94 Any comment, however, should be accurate and fair, should explain the implications of the evidence, 95 and should be given only after the parties are provided notice, and a realistic opportunity to respond. 96 Beyond that, we commend the matter to the good judgment of the trial bench. This is our proposal. Although it may be controversial in certain respects, it effectively provides for the rational exercise of the authority necessary to structure the evidentiary relationship of parties to commercial litigation. To be sure, our proposal significantly changes the 93. One caveat is in order here. There is one branch of legal historical scholarship, the best known proponent of which is Morton Horowitz, of the view that "a minority comprised of merchants, industrial entrepreneurs, and lawyers foisted a new legal order on an unwilling-or at least a hoodwinked--general populace. 94. Without explicit approval of judicial comment, courts will undoubtedly continue to instruct juries on "inferences" and "presumptions" without satisfactorily explaining to the jury, in comprehensible language, the meaning of the terms. We do not address special verdict forms in our proposal, and are presently content to leave that issue for another time.
95. A much more complicated provision could be written to specify in greater detail the obligation of the trial judge to be fair to the parties and not to engage in idiosyncractic tirades. See, e.g., Allen, supra note 21, at 908, proposing an addition to FED. R. EVID. 301:
Rule 301-2: Comment on the Evidence in Civil Actions and Proceedings
After the close of the evidence and arguments of counsel, the court may accurately sum up the evidence and comment upon the weight of the evidence and the credibility of the witnesses, provided that the court does not intrude upon the prerogative of the jury to determine the weight of the evidence and the credibility of witnesses. The court may examine the logical implications of the evidence for the benefit of the jury, and may provide the jury with the court's opinion as to the significance of the evidence; but the court shall not instruct the jury on an inference without explaining the basis of that inference, nor shall the court employ any presumption as a form of comment. Notice of intended comment shall be provided to counsel, and an opportunity to respond with evidence or argument shall be permitted. In our proposal here, the phrase "accurately and impartially" is designed to capture the meaning of proposed Rule 301-2, and we think it does. Accordingly, we opted for simplicity, although again perhaps caution would suggest spelling out in greater detail the implications of the proposal.
96. For a more detailed elaboration of these themes, see Allen, supra note 22, at 348-54.
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present proof rules 97 and encourages reconsideration of various substantive Code provisions. 98 It does these things, however, by attempting to strike a balance between encouraging legislative dominance of the area and preserving useful judicial discretion. The remainder of this article applies our model to an important commercial problem to illustrate how it works and that it is needed.
IV. APPLICATION OF THE PROPOSAL TO THE PROBLEM OF COERCION IN CONTRACT MODIFICATIONS UNDER
ARTICLE 2 (SALES) Contracting parties often seek to modify their agreements to reflect changes of circumstances and changes of mind. 99 Because the rules governing modification enforceability comprise a significant component of the law of sales, and are representative of similar problem areas in Article 2, they will be the focus in the application of our model. First, we offer a brief description of the modification problem, then we will apply the evidentiary model.
A. The Modfcation Problem.
To enable contracting parties to adapt freely to changing circumstances, the Code framers provided for the enforcement of a contract modification without requiring the party seeking enforcement to supply additional consideration. 1 00 Thus, although the common law pre-existing duty rule rendered unenforceable a buyer's promise to pay $2500 for goods that the seller had already agreed to sell for $2000 unless the seller had supplied additional consideration, under the Code a lack of consideration would be no bar to enforceability.' 0°T he drafters correctly realized, however, that a contracting party needs protection from his contracting counterpart's attempts to achieve a favorable modification through coercion. In addition, they realized 97. UCC sections 1-201(8) and (31) would have to be repealed, and much case law would be rejected as well.
98. For example, the requirement of UCC section 3-307 that signatures must be specifically denied is not compatible with our proposal. See also UCC section 4-201 (1978) that a party who has relied on a contract may become especially vulnerable to coercion. 1 0 2 For example, a buyer may have limited his future choices by foregoing an opportunity to purchase elsewhere, thereby increasing the likelihood that he will accept a modification if faced with the threat of nonperformance. 1 0 3 The Code approach to preventing such coercion is the obligation of good faith performance.
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The challenge in this area, then, is to promote enforcement of voluntary modifications while denying enforcement of coerced modifications. 105 The Code approach is problematic because it offers little guidance on the kinds of factors that are relevant to the "good faith" determination. The cases have not provided much help, either.' t 6 For example, what market factors, if any, should enable the seller in our problem to hold out for additional compensation? How relevant is the availability to the buyer of alternative market choices? In addition, neither the Code nor the cases clearly speak to any aspects of the proof problems present when such a case comes to litigation. 0 7 Who has the burdens of production and persuasion when the seller sues the buyer for refusing to pay the additional $500 for the goods or when the buyer sues seeking the return of the $500? What quantum of evidence is necessary to satisfy these burdens? For that matter, under the Code's present evidentiary framework, what precisely do these burdens mean? What, if any, are the appropriate roles of presumptions and inferences? Finally, may the judge comment on the evidence to the jury?
Recent scholarship on the problems of modification enforceability has identified factors that appear to be probative of the voluntariness of a contract modification. 10 8 In an approach modeled after the rules of economic duress, it has been suggested that if the party opposing the modification-here, our buyer-had no reasonable alternative but to accept the modification, and if the means employed by the other party-our seller-were unreasonable, then the modification is most likely involuntary. Factors relevant to the issue of reasonable alternatives include market conditions and access to the market. 0 9 Factors probative of whether the party seeking to enforce the modification used unreasonable means include the manner in which the modification is presented to the other party, 11 0 whether the original contract was unenforceable because of mistake, impracticability or for other reasons, whether the party urging modification could perform without a modification and, if that party could not so perform, the reasonableness of that party's conduct in attempting to avoid his inability to perform.I 1 I
If we assume that the parties are rational economic actors, the materiality of the modification is another important factor in determining voluntariness. Reasonable persons ordinarily will not forfeit significant contract rights without gaining something of nearly equivalent value in return. The greater the net amount given up by a party, the more suspect the modification. 1 ' 2 Courts may draw the line between material and immaterial net loss modifications by referring to the common-law material breach doctrine. This doctrine discharges an injured party from further performance when, because of breach, that party fails to receive substantially what was bargained for. 1 13 A material net loss modification, then, is one that prevents a party from receiving substantially what was bargained for under the original contract.' 14 Of course, contracting parties may not seem to act with economic rationality when one exchange is viewed in isolation. Such an agreement may be only a small part of a much more extensive relationship between the parties." 5 In fact, a party may sacrifice gain in the short run to insure greater gain in the future. 16 Thus, the materiality of the modification is a significant but not conclusive factor concerning the voluntariness of a modification.
How can these various elements of proof be structured to permit an orderly development of the evidence at trial and to further the sub-109. On these and other "choice" factors, see Hillman, supra note 106, at 890-93.
110. For example, did our seller seek to renegotiate the price term or did it deliver an ultimatum that it would not perform unless the buyer acceded to the seller's demands?
111 stantial goals of section 2-209(1)? Comment 2 to section 2-209 apparently suggests that in some cases the burden should be placed on the party urging enforceability of the modification to prove that a modification was made in good faith." 7 Beyond this, however, the Code does not go. One of your authors, employing the Code's present evidentiary approach and traditional terminology, has suggested that a material netloss modification should raise a presumption that it was a product of duress and is unenforceable.'" 8 The presumption could be rebutted by evidence of alternatives available to the party opposing the modification's enforcement or the propriety of the means by which the proponent achieved the modification." 9 This proposal offered at least some guidance to the court on the allocation of the burden of proof. Because of the Code's vagueness and general failure to set forth sufficient guidance on evidentiary issues, however, even this proposal left open the following questions: What standard of persuasion would be required to rebut this presumption of coercion? What would be the presumption's effect once rebuttal evidence is introduced?1 20 Would juries sufficiently appreciate the presumption's nuances so that decisions would be generally consistent with a rational assessment of the probability that a material net-loss modification was the product of coercion? Let us now answer these questions by analyzing the modification problem according to our evidentiary proposal.
B. Application of the Model.
Let us assume that our hypothetical buyer seeks to recover the additional $500 paid to the seller for the sale of the goods. The general rule of proposed section 1-210(2)(b) would allocate the burdens of production and persuasion to the plaintiff-buyer.' 2 ' The burden of production under section 1-210(2)(c) would require the buyer to produce sufficient evidence so that a reasonable person could find that the modification was a product of coercion. 122 The buyer would thus avoid a directed verdict under section 1-210(1)(a). 23 To meet the burden of 117. Good faith "may in some situations require an objectively demonstrable reason for seeking a modification." U.C.C. § 2-209 comment 2 (1978 persuasion, section 1-210(2)(c) 124 would require the buyer to convince the trier of fact that it is more probable than not that the modification was involuntary. Section 1-210(2)(b) would provide that the "normal" assignment of burdens of proof could be altered if the applicable section-here, section 2-209-so provided or if the court found that the interests of justice so required. 12 5 For the reasons previously stated, 126 the probability that a material net-loss modification is the product of coercion is sufficiently high that section 2-209(1) probably should be amended to assign the burdens of proof to the modification's proponent in cases involving such modifications. Employing the definitions set forth in section 1-210(l),127 the amendment would simply state that "the burdens of production and persuasion that a modification involving a material net-loss to the party opposing its enforcement was not a product of duress are on the party seeking to enforce the modification."
If section 2-209 were so amended, section 1-210(2)(b) and its commentary would allow the judge to decide the materiality issue for the purpose of allocating burdens of proof and the jury would decide whether the modification was material for purposes of determining whether it was the product of coercion.' 2 8 This dual approach avoids the need for confusing jury instructions regarding the effect on the burdens of proof of a particular finding on the materiality issue. Thus, in our hypothetical, if the court determined that the parties' modification was material, the court would allocate the burdens of proof to the seller and the jury would consider the issue of materiality in deciding whether to enforce the modification.
Even assuming that section 2-209(1) is not amended, 29 a court could comment on the evidence or, alternatively, assign the burdens according to the materiality approach "if the interests of justice clearly required." Clearly this is an area where that might be the case. In our hypothetical, the goal of rational fact finding requires that the jury appreciate the significance of a material modification for the purpose of determining voluntariness. Conceivably, in light of the evidence adduced at trial, the trial judge might conclude that the jury can adequately address that issue. If, however, the trial judge is uncertain whether the jury can appreciate the implications of a material modifi- cation, our proposal would allow the judge to comment on the evidence for the benefit of the jury. This would entail the judge presenting a careful, balanced critique and appraisal of the evidence and its implications. It is important to bear in mind, however, that this is to be done to benefit the jury, not to preempt it. Accordingly, the court should strive to make clear both the basis of its comment and the fact that the jury is free to accept or reject it-a difficult, but not impossible task. If, by contrast, the court wishes to preempt the jury, it may do so by applying the directed verdict standard of section 1-210(2)(d).
It is possible, however, that a judge might conclude that, given the kind of case before the court and notwithstanding comment, the jury is still likely to make an error. In other words, the judge may see some factor in this type of case that is likely to lead juries to irrational results. For example, the court might conclude that in light of their unfamiliarity with commercial transactions, no amount of judicial comment will assist the jury in rationally evaluating the implications of what the party opposed to the modification has given up. 130 If so, the court has two further options short of directing a verdict under section 1-210(2)(d): it may either allocate the burden of persuasion contrary to the normal rule or raise the required standard of persuasion.
Under the normal rule of section 1-210(2)(b) and (c), our hypothetical buyer would have to prove lack of voluntariness by a preponderance of the evidence. If the court concludes that this allocation will lead to too many errors notwithstanding comment on the evidence, it could, under our proposal, impose the burden of persuasion of voluntariness on the seller.
Merely placing the burden of persuasion on the seller, however, might be inadequate. It would only affect those few cases where the jury is near equipoise. Similarly, if the seller is suing the buyer for the $500, the seller would already bear the burden of persuasion under the normal rule. In either case, the court would have the further option under our proposal of raising the standard of persuasion on the issue of voluntariness to some higher level, such as "clear and convincing evidence." This should have the effect of increasing the number of jury findings of lack of voluntariness.
130.
There are other examples of distrust of the jury in commercial litigation. For example, under UCC section 9-312(5)(a), dealing with priorities between competing secured creditors, knowledge of an earlier competing but unperfected security interest will not defeat the first fler's priority. See U.C.C. § 9-312 comment 5, example 1 (1978). The rule is based on the recognition "that factfinders might, in an unusually high proportion of... cases, find knowledge when it did not exist, or find lack thereof when it did exist." Summers, Whatever option the court chooses, our proposal would also require that the court provide an explanation in an opinion. The reason for this should now be clear. The courts should be engaging in these manipulations of burdens only where the need is compelling. Requiring an explanation should limit the departures from the normal rule.
Requiring an explanation will also encourage the courts to look beyond the peculiar facts before them, a result that, in turn, should introduce greater uniformity in litigated cases and reduce gratuitous inconsistency among litigants.
To be sure, there would most likely be a third consequence of our proposal -it would probably lead to fewer deviations from the normal rule concerning burdens of proof. When a court feels inclined to deviate, the proposal reinforces the idea that, to do so, it must undertake a very complicated assessment of empirical reality. The rules should not dissuade a court from proceeding when it feels it has a clear case but, by the same token, if the court realizes the appropriate nature of the inquiry, the court probably will proceed cautiously.
Finally as a last resort, a judge could direct a verdict on the materiality issue under proposed section 1-210(2)(d) if "reasonable persons with an adequate understanding of the commercial practices involved would not disagree" that the modification was or was not material. 13 Because the materiality approach is derived from the material breach principle, which itself involves sophisticated analysis, it is important that the judge have the power to employ his or her understanding of this complex commercial problem when appropriate.
Our proposal offers increased certainty and rational guidance, and would thereby increase the consistency of the courts' approach to difficult proof problems. Although we have focused on only one significant proof problem under Article 2, that problem illustrates the vacuum in the Code that we seek to fll. 131. See supra notes 87-88 and accompanying text. 132. For example, the issue of materiality of harm to a contracting party, which is the foundation for our example of the evidentiary approach, is central to many other Article 2 problems that, therefore, call for similar evidentiary approaches. Sections 2-207(1) and (2), for example, provide that material additional terms in an acceptance or written confirmation do not become part of a contract between merchants unless specifically agreed on, whereas immaterial additional terms do become part of the contract. The rule is based on the probability that a merchant offeror would consent to immaterial additions to the contract, but not material ones. Section 2-615, which excuses a party's performance when impracticable, rests at least partially on the theory that a reasonable contracting party would not have agreed to perform under the unforeseen onerous circumstances. In addition, section 2-719(3) states that a limitation of consequential damages for injury to the person of a consumer is "prima facie" unconscionable, because no reasonable consumer is likely to freely assent to such a provision. In each of these areas, and in others, see, e.g., U.C.C. § § 2-306, 2-309 (1978), our analysis suggests that, when confronted with material harm to This article has described some of the UCC's present evidentiary shortcomings. It has also attempted to provide an alternative that would greatly ameliorate these problems. In doing so, however, we have not addressed directly whether the Code is the proper place for the development of evidentiary requirements and rules, and it is obvious that our proposal would extend the Code's treatment of evidentiary matters. The primary objection to extending the Code to evidentiary matters is that such matters are procedural rather than substantive and are adequately handled elsewhere. 1 33 In our judgment, the Code should be concerned with such matters, at least in the process-of-proof area. Regardless of the label applied to evidentiary rules in that area, they affect the rights and obligations of identifiable classes of individuals and, therefore, are of sufficient importance to be treated directly by a major codification such as the UCC. Moreover, the treatment of these rules in other areas-such as the area of evidence and procedure-is decidedly insufficient. Thus, another justification for our proposal is that it would bring some badly needed clarity to a horribly muddled area. Finally, the present Code does treat selected portions of the proof rules, although it does so badly. If the Code is going to address these matters, it should do so competently.
We have no illusions, however, that our proposal will have a significant immediate impact. The confusion surrounding proof rules is certainly too deeply entrenched to allow that. Moreover, there will be those who disagree with the underlying assumptions of portions of this article. Finally, the permanent editorial board has, at times, been rather intractable about proposed amendments to Article 2.134 Accordingly, we will view the effort well made if it advances consideration of these complex areas and perhaps plays a small role in sensitizing those in the commercial area to the nature of the problems.
the party seeking to avoid the contract, it may be appropriate either to place the burdens of production and persuasion to show agreement on the party seeking to enforce the contract or, if the case is insufficiently compelling, to permit the judge to comment on the probability that the weaker party has, in fact, agreed to the onerous terms.
